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MEMORANDUM

SUBJECT: Favorable Decision Upholdlng Radioactive/Hazardous
"Mixed Waste" Storage C1v1l Enforcement Policy

FROM: Gary A. Jonesi I Z o,
Chief, Central: Ndrt estern Branch
Office.of Enforcement, RCRA Division

TO: LDR Enforcement Liaisons

Attached for your information is a copy of the court'’s
decision in Edison. Elec¢tric Institute, et al. v. EPA, No. 91-1586
(D.C. Cir. June 18, 1993), which upheld the Agency’s August 29,
1991, radioactive/hazardous "mixed waste" storage civil
enforcement policy The policy had reaffirmed that storage of
mixed wastes in the absence of adequate treatment or disposal
capacity is unlawful under the RCRA § 3004(j) land disposal
restriction (LDR) storage prohibition, while establishing a
"lower civil enforcement priority" for violators of § 3004 (j) who
manage their wastes in an env1ronmentally responsible manner as
defined by the pOllCY

Petitioners, a utility trade association and 73 of its
members, alleged, ‘inter alia, that EPA’'s policy was unreasonable
and unlawful bécause it considers an impossibility of compliance
situation (i.e., lack of treatment or disposal capacity) a
violation of the LDRs. The court found that EPA’s interpretation
"was not only reasonable, but also that it was compelled by the
"highly prescriptive" and "technology-forcing" nature of RCRA,
slip op. at 16, which the court acknowledges was "clearly
1ntended (by Congress] to provide draconian incentives," id.
that may have the effect of placing mixed waste generators 1n the
"unenviable position of having no choice but to violate the law.
Slip op. at 20. The § 3004 (j) storage prohibition thus remains
unaffected and enforceable, even in circumstances presenting
.similar capacity hardships. .

Please contact me at 202-260-3072 if you have any questions.

cc: George Wyeth, OGC
Peter Murtha, DOJ/ECS
Rich LaShier, OSW
Regional Counsel .RCRA Branch‘Chlefs
OE-RCRA Attorneys

<
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LDR Enforcement Liaisons:

Donna Kiefer, Region I, ORC

Tanya Nunn, Region I, ORC

Lloyd Selbst, Region I, ORC

Greg Snyder, Region II, ORC
Christine McCulloch, Region II, ORC
Cecil Rodrigues, Region III, ORC
Frank Ney, Region IV, ORC

Andrew Harrison, Jr., Region IV, ORC
Marc Radell, Region V, ORC

Sandra Otaka, Region V, ORC

Bruce Jones, Region VI, ORC

Scott Pemberton, Region VII, ORC
Jonah Staller, Region VIII, ORC
Chuck Figur, Region VIII, ORC
Alicia Hoegh, Region VIII, ORC

Mike Hingerty, Region IX, ORC

Ed Kowalski, Region X, ORC

Steve Sisk, NEIC (Denver)

Kenna Yarbrough, NEIC-Criminal (Denver)
Barrett Benson, NEIC (Denver)

Bette Ojala, OE-Criminal (LE-134X)
Jon Jacobs, OE-Toxics (LE-134P)
Larry Groner, OE-Superfund (LE-134S)
Sally Dalzell, OE/OFFE (OE-2261)
Jim Thompson, OWPE/RED (0S-520)

Jeff Kelly, OWPE/RED (0S-520)

Anna Wolgast, DOJ/EES (1425 NY Ave., 13th Flr.

Deb Woitte, DOJ/ECS (Rm. 6101-601 Bldg.)

617-565-1136
617-565-4906
617-565-3685
212-264-8157
212-264-5687
215-597-4868
404-347-3777
404-347-2641
312-886-7948
312-886-7151
214-655-2120
913-551-7276
303-293-7531
303-294-7188
303-293-1053
415-744-5872
206-553-6695
303-236-5139
303-236-5139
303-236-5136
202-260-9379
202-260-8689

202-260-9769

202-260-9808
202-260-2265
202-260-2809
202-514-4170
202-272-9893
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